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I. Introduction

This statement is made on behalf of the Association of Art Museum Directors (“AAMD”).  The AAMD is a professional organization consisting of directors of art museums in the United States, Canada, and Mexico.  The purpose of the AAMD is to support its members in increasing the contribution of art museums to society.  The AAMD accomplishes this mission by establishing and maintaining the highest standards of professional practice, serving as a forum for the exchange of information and ideas, acting as an advocate for its member art museums, and being a leader in shaping public discourse about the arts community and the role of art in society.

The AAMD deplores the illicit and unscientific excavation of archeological materials and ancient art from archeological sites and the destruction or defacing of ancient monuments.  The AAMD is also committed to the responsible acquisition of archeological materials and ancient art and believes that the artistic achievements of all civilizations should be represented in art museums that, uniquely, offer the public the opportunity to encounter works of art directly, in the context of their own and other cultures, and where these works may educate, inspire and be enjoyed by all.  The AAMD recognizes and applauds the United States when it has taken a balanced approach to the protection of the world’s cultural heritage, an approach that encourages a unified and international solution to the problem while allowing American museums to continue to collect responsibly on behalf of the American public.

In 1983, Congress passed the Convention on Cultural Property Implementation Act
 (the “Act”), which was the enabling legislation in the United States for the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property (the “Convention”).
  The Act permits the President of the United States to enter into bilateral or multilateral agreements with other convention signatories restricting the import of designated archaeological or ethnological material.
  The Act also allows the President to impose import restrictions in response to “emergency conditions” with respect to archaeological and ethnological material from signatory countries.

Effective December 2, 1999, emergency import restrictions were imposed with respect to Khmer stone archaeological material from the Kingdom of Cambodia pursuant to a request from Cambodia.  At that time, the restrictions were confined to stone objects of the pre-Angkorian, Angkorian and post-Angkorian periods, from the 6th to the 16th century, consisting of architectural elements, freestanding sculptures and stella.   As discussed below, the broad nature of these restrictions certainly raises issues of statutory compliance, but the subsequent agreement between the United States and Cambodia, effective September 22, 2003 (the “MOU”), which is the subject before the Committee today, raises even more substantial issues.  When the MOU was finalized, import restrictions were extended not only to the Khmer archaeological material described in the 1999 emergency restrictions, but also to new categories consisting, inter alia, of metal statues, ritual paraphernalia, domestic objects, weapons, ceramics and architectural elements.   

II.
The Current MOU with Cambodia is Overly Broad and Describes Objects that are not Distinct to Cambodia.
In the imposition of bilateral import restrictions, the Act basically has two parts:  

(1)
The Act defines the types of objects that can be the subject of import restrictions.  The pertinent provision of the Act for the Cambodian request provides that objects must be of “archaeological . . . material . . . which was first discovered within, and is subject to export control by, the State Party.”

(2)
The Act describes the conditions under which those restrictions can be imposed with respect to objects coming from a particular country (discussed more fully below in Section III).  

With respect to the first part of the Act, it “simply” requires that the material be found, in this case, in Cambodia.  In practice, the application of the definition can be difficult and Cambodia presents a significant example of the problem.  The imposition of import restrictions should be done in such a fashion that collectors, museums, customs officials and others are reasonably on notice of what is prohibited and what is permissible activity.  When objects are subject to import restrictions, those restrictions should be clear, factually correct, and capable of direct application to the potentially imported material.  In the case of Cambodia, one example from the MOU may help to illustrate the problem.  Section I(A)(1)(i) of the listed categories of Khmer archaeological materials subject to import restrictions under the heading: “Other decorative items” objects that are defined to include:

Wall spikes, roof tile finials, sculpted steps, and other architectural decorations.

Even assuming that a customs official with this description could identify an object as Khmer, the use of Khmer as the defining characteristic for an object demonstrates that the requirement that the object come from Cambodia is difficult if not impossible to prove.  The Khmer Empire superimposed onto today’s national map includes areas of Cambodia, Laos, Thailand, and Vietnam.  Objects from the Khmer culture presented to a customs official are difficult or impossible to identify as coming from a specific area.  If the customs official cannot distinguish if the object originated in Laos, Thailand or Vietnam as opposed to Cambodia, the object may be refused entry into the U.S.  This would violate the Act, as only those objects from Cambodia are subject to the import restrictions.  
Looking more specifically at the definitions of restricted objects in the current MOU leads to the conclusion that the categories of restricted objects exceed the legislative authority granted by the Act to protect “archaeological” material.  The Act defines “an object of archaeological interest” as that which, among other things, “was normally discovered as a result of scientific excavation, clandestine or accidental digging, or exploration on land or under water.”
  A number of the categories of restricted objects, however, are not “archaeological” in the sense that they are not discovered through excavation, digging, or exploration.  These objects, such as the stone temples and various sections thereof as well as large stone statuary, are far too large to be considered unearthed or discovered—they simply are there in the open.  These categories of objects simply should not be included in the Cambodian import restrictions .

III.
Renewal of the MOU Would Fail to Meet Tests Required under the Act.

Even assuming that objects can be defined with the necessary specificity to assure compliance with the first part of the Act, before the President can renew a bilateral agreement with another signatory of the Convention, the Act explicitly requires the President to make four determinations, three of which are:

 (1)
The country applying for protection has “taken measures consistent with the Convention to protect its cultural patrimony”;

(2)
The restrictions would be of “substantial benefit in deterring a serious situation of pillage” “if applied in concert with similar restrictions implemented, or to be implemented within a reasonable period of time, by those nations . . . individually having a significant import trade in such material”; and

(3)
“[L]ess drastic” remedies than the import restrictions are not available.

An examination below of these required determinations with respect to the import restrictions for Cambodia suggests that the statutory requirements necessary for a renewal of the MOU either cannot be satisfied at all or can only be satisfied with significant modification to the restrictions. 

 (1)
The country applying for protection has “taken measures consistent with the Convention to protect its cultural patrimony.”
A.
Cambodia Has Not Taken Measures Consistent with the Convention to Protect its Cultural Patrimony.
Section 2602(a)(1)(B) of the Act requires evidence that Cambodia has taken measures consistent with the Convention to protect its cultural patrimony.  Article 5 of the Convention provides that a State Party undertake to set up one or more national services with a qualified staff sufficient in number for the effective carrying out of, among other functions:

d.
organizing the supervision of archaeological excavations, ensuring the preservation ‘in situ” of certain cultural property, and protecting certain areas reserved for future archaeological research;

The Committee has an obligation to assure that this test has been met and while there are many reasons that might be cited for Cambodia’s failure to do so, including lack of resources, geographical challenges, etc., the Act does not measure compliance based on good will or desired outcomes, but rather on results.  The Committee has an obligation to inquire of Cambodia whether it has put in place the necessary infrastructure with the necessary resources to meet this test.  As described below, the recent threats to Iron and Bronze Age sites makes such a conclusion difficult if not impossible to reach.

(2)
The restrictions would be of “substantial benefit in deterring a serious situation of pillage” “if applied in concert with similar restrictions implemented, or to be implemented within a reasonable period of time, by those nations . . . individually having a significant import trade in such material.”
B.
Import Restrictions Would Only Isolate the United States from the International Market for Khmer Art While That Market Continues to Flourish in Thailand and Other Countries.
One of the four determinations required by the Act to be considered by the President before the imposition or extension of import restrictions is whether such restrictions “if applied in concert with similar restrictions . . . by those nations . . . individually having a significant import trade in such material, would be of substantial benefit in deterring a serious situation of pillage.”
  The impetus behind this requirement is a recognition that “if American efforts are not going to have a meaningful impact on the problem, it probably would be unwarranted for us to stop the flow of art to [the U.S.] through international cooperation.”
  The legislative history indicates that included in this analysis is “[t]he determination of which countries have a significant import trade in the material that is in jeopardy of being pillaged, and whether the effort will help ameliorate the problem . . . .”
  Indeed, the requirement for a multilateral response was acknowledged as a critical component of the passage of the Act, as described by Senator Moynihan, a key figure in the Senate in the passage of the 1983 law:

Until this session of Congress, the bills introduced to implement the Convention had rejected the Convention’s underlying principle—that a nation’s import restrictions on cultural property should be made only as a part of a “concerted international effort.”  Each of the past bills would have permitted the Executive Branch unilaterally to impose import restrictions.  None was enacted into law.
 

The AAMD understands that the markets for Khmer art include Thailand, England, France, Belgium, and, to a lesser extent, Hong Kong.  Singapore has also become a notable smuggling route for objects out of Cambodia.
  Of these countries, it appears that Thailand is the major market for Khmer art, in large part because of the proximity of Bangkok to relevant areas of Cambodia.

The reality that Thailand is a major if not the major market for Khmer art leads inevitably to the conclusion that a sufficient multilateral response to the situation of pillage in Cambodia is not being made.  We doubt that there is any evidence before this Committee that Thailand has undertaken restrictions similar to the complete import ban on Khmer objects existing under the MOU.  In fact, the evidence is to the contrary, Thailand (along with Belgium and Singapore) has not even signed the Convention.  The continued imposition of import restrictions by the United States only redirects the market for Khmer objects to these countries with no demonstrable effect on the pillaging in Cambodia.  The Act is clear that import restrictions should not be imposed where such restrictions would only stop art from entering the United States and not other countries.

How should the Committee approach this issue?  We submit that the Committee should investigate two issues in this regard:  First, what is Cambodia doing to protect its own border in order to restrict and curtail the movement of Khmer objects from Cambodia into Thailand?  Is the border being policed?  Are government officials being encouraged to prohibit trafficking across the border?  Is Cambodia negotiating with Thailand in order to enter into an agreement to restrict the sale in Thailand of Khmer objects and return them to Cambodia?  More important, what steps have been taken, and not just proposed to be taken, to restrict the market in Thailand?  Is there in fact a thriving market in Thailand, and what is being done by the Thai authorities to curtail that market?  The Committee has the authority and responsibility to investigate these issues and to include them in any report to the President in order for the President to fairly make the determinations required under the Act.  

(3)
“[L]ess drastic” remedies than the import restrictions are not available.
C.
Much of the Material Covered by the MOU is Susceptible to Less Restrictive Measures.
Bilateral agreements addressing archaeological objects, like the MOU, are designed principally to deal with unprovenanced objects.  This MOU contains many objects that (1) are questionably archaeological material within the definition of the Act and (2) do not need the protection of a MOU because there is another section of the Act (Section 2607) that deals with stolen cultural property.  Section 2607 does not require an agreement to restrict the importation of various stolen works that have been inventoried.  If something has been inventoried and is stolen from a monument of a country that is a party to the Convention after the date of adoption by that country, then it cannot enter the United States.  This is a less drastic measure than import restrictions under a MOU.
If the objects are identified and inventoried, their importation becomes much more difficult and customs has an easier job than trying to correlate an object to the generalized descriptions in the current MOU.  Many of the objects that are described in the MOU could fall under this category of the Act.  Our understanding is that most Khmer sculpture is above ground, often part of a temple or other structure many times found in forest areas of Cambodia.   Rather than imposing broad restrictions under an agreement for objects that, as indicated above, can be found in multiple countries, this Committee should be encouraging the government of Cambodia to protect and inventory these monuments by virtue of which objects removed from these monuments would be safeguarded by the automatic provisions of Section 2607.  Thus, there are less drastic measures available, and, in fact, efforts to inventory collections of Cambodia are underway.

IV.
The Import Restrictions Ignore Serious Situations of Pillage in Cambodia.

Our understanding is that there are specific sites in Cambodia that are subject to pillage—pillage not of Khmer objects, but rather of objects of Bronze and Iron Age cultures created before the 6th century.  These areas are site specific, the objects are being looted from the ground (and therefore clearly meet the definition of archaeological material under the Act), and their illicit removal constitutes a serious depredation of the archaeological record.  Rather than simply renewing overly broad restrictions applicable to only one culture from the region, we recommend that this Committee work with the government of Cambodia and with those in the United States and elsewhere who have real expertise in this area to identify site-specific applications for the Act.  We submit that this was what the Act was intended to protect in the first place, and in fact was the way in which it was initially used, for example with the emergency restrictions imposed for certain material from Peru in 1990.  We recommend that the Committee investigate this issue before taking any action to renew the MOU.

V.
Concluding Remarks.

The proposed renewal of the agreement with Cambodia presents a unique situation for the Cultural Property Advisory Committee.  In many instances overbroad and actually inaccurate descriptions in the MOU have the potential to deprive the American public of the ability to enjoy in their museums archaeological objects that are freely available in other countries.  Furthermore, some of these countries, like Thailand and Belgium, have not even signed the Convention.  Closing our borders to what would otherwise be a legitimate trade in order to drive that trade into countries that are not even signatories to the Convention is illogical and, in fact, inconsistent with the very purposes of the Act.  Furthermore, this MOU presents for the Committee a serious situation of the juxtaposition between an ancient culture and current national boundaries, boundaries that do not reflect the extent of the Khmer Empire.  

Finally, simply renewing this MOU without identifying the current situation in Cambodia and the areas where pillage is actually occurring is a perpetuation of a past ineffective solution to the detriment of a current real problem.  We have no doubt that the Cambodian officials will tell this Committee that pillage continues unabated in Cambodia.  Is there any evidence that the MOU with Cambodia has reduced pillage in Cambodia?  Is there any evidence that the MOU has reduced the illicit market in Cambodia?  If these questions cannot be answered in the affirmative with clear evidence and real data, then simply renewing the MOU avoids what should be a careful analysis of the real situation in Cambodia, the specific areas that are subject to pillage, and the archaeological record that is being systematically destroyed. 

The AAMD urges the Committee to look at this situation anew, to work with the government of Cambodia to identify site-specific import restrictions, to work with the archaeological and art museum communities to develop succinct, specific, and correct descriptions for the objects that should be protected, to examine through the resources available to the Committee the situation that exists in other market countries for the objects that would and should be subject to import restrictions and to develop a balanced agreement that protects not only the interests of Cambodia but also the interests of the international collecting community and, specifically, Americans who are entitled to clear prohibitions and clear definitions of permissive activity in what are otherwise legitimate collecting activities.  

Finally, the AAMD submits that the situation in Cambodia is a perfect example of the inability of mere import restrictions imposed by the United States to deter pillage in one country, in one place in the world, in a world that constitutes a growing integrated international market.  As part of the discussions with the government of Cambodia, the United States should pursue a policy of recommending, encouraging, and using the Act and its potential implementation of import restrictions to suggest to Cambodia that one of the major ways to deter pillage is to develop a licit market in Cambodia for works of art.  This point should be included in this Committee’s report to the President.  By creating a licit market, the inducements for an illicit market can be curtailed.  Furthermore, if there is a licit market, the government can impose appropriate taxes and license fees, the revenue from which can be used to protect sites and undertake scientific investigations.  The United States is in a unique position, through the power of the Act, to encourage such a situation, and the AAMD is committed to the establishment of such licit markets as a serious deterrent to pillage.   The AAMD, through the expertise of its members, would welcome the opportunity to assist in this process.
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