Statement of the Association of Art Museum Directors (“AAMD”)
Presented by Stephen J. Knerly, Jr.*
Meeting of the Cultural Property Advisory Committee to Review Proposal to Extend the Memorandum of Understanding between the Government of the United States of America and the Government of Honduras Concerning the Renewal of Import Restrictions on Archaeological Material from the Pre-Columbian Cultures of Honduras.

I.
Introduction

This statement is made on behalf of the Association of Art Museum Directors (“AAMD”).  The AAMD is a professional organization consisting of directors of art museums in the United States, Canada, and Mexico.  The purpose of the AAMD is to support its members in increasing the contribution of art museums to society.  The AAMD accomplishes this mission by establishing and maintaining the highest standards of professional practice, serving as a forum for the exchange of information and ideas, acting as an advocate for its member art museums, and being a leader in shaping public discourse about the arts community and the role of art in society.

The AAMD deplores the illicit and unscientific excavation of archeological materials and ancient art from archeological sites and the destruction or defacing of ancient monuments.  The AAMD is also committed to the responsible acquisition of archeological materials and ancient art and believes that the artistic achievements of all civilizations should be represented in art museums, that uniquely offer the public the opportunity to encounter works of art directly in the context of their own and other cultures, and where these works may educate, inspire and be enjoyed by all.  The AAMD recognizes and applauds the United States Government when it has taken a balanced approach to the protection of the world’s cultural heritage, an approach that encourages a unified and international solution to the problem while allowing American museums to continue to collect responsibly on behalf of the American public.

In 1983, Congress passed the Cultural Property Implementation Act (“CPIA”), which was the enabling legislation in the United States for the 1970 UNESCO Convention.  The CPIA permits the President of the United States to enter into bilateral or multilateral agreements with other countries that have signed the UNESCO Convention to restrict the import of designated archaeological or ethnological material.
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II.
Before Recommending Renewal of the MOU, the Committee Must Assure Compliance with the CPIA.
Before a Memorandum of Understanding regarding import restrictions may be entered into or extended, the President, through the Committee, is required by the CPIA to assure that all four determinations have been met:

1.
That the cultural patrimony of the country requesting restrictions is in jeopardy from the pillage of archaeological or ethnological materials;

2.
That the country requesting restrictions has taken measures consistent with the UNESCO Convention to protect its cultural patrimony;

3.
That import restrictions, applied in concert with similar restrictions by other countries with significant trade in the archeological or ethnological material, would substantially deter pillage and that less drastic remedies are not available; and

4.
That the import restrictions are in the general interest of the international community in the interchange of cultural property for scientific, cultural, and educational purposes.

The AAMD urges the Committee, as the AAMD has in the past, to utilize the resources of the Department of State and other agencies within the federal government to gather all the facts reasonably possible in order to determine that Honduras has met all the criteria.  Cultural attaches, political officers, trade representatives and others can assist the Committee in understanding the situation in Honduras, the true efforts of the Honduran government in connection with the protection of sites, the education of local populations and the enforcement of laws, rules and regulations designed to prohibit the illicit trade in protected cultural property.  

In addition to gathering research from the outside experts at the disposal of the Department of State, the Committee should evaluate the information available in light of the four CPIA determinations:  In examining the first two determinations (whether patrimony is in jeopardy of pillage and whether the country has taken measures to protect its patrimony), the Committee should consider if Honduras has: (a) passed legislation designed to protect its cultural heritage; (b) devoted sufficient resources for the enforcement of that legislation; (c) established means and methods for educating the local populace in order to avoid their becoming the “front line” for looting; (d) undertaken efforts through bilateral or multilateral agreements to control the movement of objects to market countries; and (e) provided the resources to store, inventory, and study its cultural heritage.  The Committee will likely find that the government of Honduras appears to be succeeding in its efforts to control the principal site (Copán) for objects covered by the MOU and should be congratulated for these efforts.  In fact the government’s success in Copán argues against an extension of import restrictions.  While there may be concerns expressed about possible future looting, the CPIA requires, for the establishment or renewal of a MOU, an immediate and present danger of looting.

In researching the third determination (import restrictions applied to other countries with significant trade) the Committee will likely find there is no significant market in the United States for Honduran artifacts.  The AAMD research shows that, in particular, those markets appear to exist in Brussels, Paris, and various South and Central American countries.  In this regard, the Committee should consider whether or not agreements exist with other market countries before the United States extends the MOU for import restrictions. 

III.
The Protection of Cultural Heritage Demands a Multi-Faceted Approach.

The AAMD, through its members, has significant experience in source countries around the world and the efforts of those countries to protect their cultural heritage.  Whether through sponsored excavations, curatorial exchanges, internships, conservation programs or exhibitions, AAMD members have come to understand and appreciate the necessity for a multi-faceted approach to the protection of a nation’s cultural heritage.

For example, the mere passage of legislation, no matter how strictly worded, cannot in and of itself have any but the most tenuous effects on looting.  Only through government funding and training of police and customs officials can legislation hope to be effective, and only with an independent judiciary can the efforts of police and customs officials hope to have the effect that shapes the future conduct of citizens of the source country who must be educated to protect, preserve and appreciate their cultural heritage 

Finally, as this Committee has already recognized, if a source country cannot identify, inventory, store and study the objects that are discovered, whether through authorized excavation, law enforcement activities or accidental finds, the source country cannot hope to (a) discharge its duty as stewards of its nation’s cultural assets and (b) provide the protection necessary to assure that the objects are not stolen or illegally removed from the source country.

All of these efforts are important and the AAMD submits that no singular approach can have a material effect on the illicit excavation, removal and trafficking in cultural property.  Rather, these efforts must be pursued in concert as each singular effort builds upon the others.  The Committee itself has vast experience, both historically as a committee, but also through the individual experience of its members, in the inefficacy of a singular approach to the problem.

In the past, the Committee has heard testimony on the efforts of source countries to accomplish all of these points and through its questions of those giving testimony has indicated that it seriously cares about and takes into consideration these points.
IV.
A Legitimate Market Is Another Component of the Comprehensive Approach Necessary to Protect Cultural Property.

Just as legislation, police and customs enforcement, judicial oversight, education, bilateral and multilateral agreements and proper inventory, study and storage are integral to the protection of a country’s cultural heritage, the creation and regulation of a legitimate market serves as another component in the protection of cultural property by reducing the incentive for looting, bringing to light accidental finds and creating revenue that can be used to fund the other initiatives discussed above.  The AAMD believes that, in conjunction with all of the other initiatives, most of which the Committee already considers, the creation of a legitimate market is a component critical to the success of efforts to preserve the cultural heritage.  When pursued in concert, these initiatives can help to protect and preserve the country’s cultural assets.

As noted above, laws alone will not stop illegal excavations, and resources spent to arrest, try and punish looters have proven to be ineffective in reducing the incentives for looting.  Establishing a legal market in conjunction with the other provisions noted above could greatly reduce, if not eliminate, looting.  If the government establishes a program that makes antiquities with legitimate provenances available to the market, the demand for black market antiquities can only diminish.

Requiring a country to create a legitimate market before the United States will sign or renew an MOU is not an unreasonable interference in the domestic affairs of a foreign country.  Making such a requirement has nothing to do with imposing an obligation to create a legitimate market;  it is simply a prerequisite to imposing import restrictions by the United States.  The United States frequently requires countries to take measures with respect to their domestic markets before the United States will impose restrictions in this country.  This is no different than what happens in most international trade negotiations.

Furthermore, the Committee is well within its statutory authority to consider a legitimate market as one of the components required by a country before an MOU can be renewed.  The Committee already considers any number of activities before allowing a renewal, such as whether legislation to protect its cultural property is in effect, whether the legislation is enforced, and whether the country is taking steps to secure its own property.  The 1970 UNESCO Convention concerns controlling the illicit transfer of cultural property—it is not a broad prohibition on all transfers of ownership.  On the contrary, the Convention speaks only to classifying as inalienable certain cultural property—not, as we have seen with so many countries, virtually all cultural property.  In fact, because the creation of a legitimate market reduces the incentive for an illicit market, reviewing the status of a legitimate market is simply another way in which the Committee can determine that a country has taken steps to protect its cultural property.

The AAMD strongly recommends that the Committee, at least in connection with renewals of Memoranda of Understanding, require countries to show steps towards the creation of a legitimate market and, if the market is never created, the Committee should recommend that Memoranda of Understanding not be renewed.  The appropriate period and necessary steps for the creation of such a market will necessarily be judged on a country-by-country basis as the conditions in each country vary.  The Committee has available to it the expertise to evaluate this issue and to suggest a timetable and/or appropriate benchmarks for creating a legitimate market. 

V.
Concluding Remarks.

The AAMD encourages the Committee to be proactive on this issue of critical importance to the United States.  Today, in Honduras, and in many other source countries, there is no outlet for the millions of works of art excavated, accidentally found or recovered that cannot be stored, studied or preserved.  Through a controlled, carefully regulated legitimate market in Honduras, for example, the country can obtain direct funds through sales of objects in the government’s possession and indirect funds by taxation of the market.  These funds are necessary to help preserve and protect its culture and its museums.  At the same time, the United States and other market countries could acquire works of art to display, study and present to their publics, while spreading knowledge and appreciation of the ancient cultures and people of Honduras.
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